INDEX 


TO THE PRINCIPAL MATTERS 


OF 
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ABATEMENT OF SUIT. 
Where an action was brought against the administrator of a clerk, on his 
official bond, for the penalty of $200, for issuing a writ without requiring 
security to the prosecution bond, it was Held that the right to sue for 

the penalty abated at the death of the clerk. Fite v. Lander, 247. 


ABATEMENT—PLEA IN. 
Vide Arracument, 2, 3; Practice, 3. 


ABANDONMENT OF POSSESSION. 
The abandonment of the premises by a tenant non animo revertendi, retnits 
the landlord to the possession, and he may defend it against all intrusion. 
Torrans v. Stricklin, 50. 


ABANDONMENT OF CONTRACT. 

1. Where a party had agreed to deliver a certain quantity of pork, and 
having delivered a part, refused to deliver the balance, it was Held that 
he could not recover for the part delivered. Dula v. Cowles, 290. 

2. What amounts to an abandonment of a contraet, so as to enable the op- 
posite party to sue on the common counts in assumpsit for the value of a 
part performance, is a matter of law to be determined by the Court, and 
it is error to leave it to the jury. bid. 


ACTION FOR DECEIT. 

In an action for a deceit in the sale of a horse, where it appeared that the 
animal sold was affected with spavin, and slightly lame from that cause, 
and that there was a knot on the leg affected, which could be plainly 
seen, but the plaintiff took the nag without seeing it in motion, it was 
Held that the defect being patent, and there being no evidence of any 
art to withdraw plaintiff's attention, he could not recover. Lawson v. 
Baer, 461. 
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ADVERSE POSSESSION. 

1. If one enter into the adverse possession of a tract of land, and hold it for 
more than three years, he cannot be made liable in an action of trespass 
until the owner is restored to the possession by an action of ejectment, 
which must be brought within twenty years, to avoid the claim arising 
from presumption. McMillan v. Turner, 435. 

2. Except in the case of lapped lands, wherever the title is shown to be 
out of the State, an adverse possession of a part of a tract of land with 
a verbal claim to the whole, though without color of title, will extend 
the possession to the whole tract, provided, the true owner is not in pos 
session. Ibid. 

3. The non-age and coverture of a feme cestui qui trust, cannot have the 
effect of preventing an adverse possession for seven years under color of 
title, from ripening into a good title. Wellborn v. Finley, 228. 

4. Where A mortgaged his land for a term of years, and then assigned the 
equity of redemption, and the mortgagee permitted an adverse claim un- 
der color of title to ripen into a good title by adverse possession, it was 
Held that the assignee, on the payment of the purchase-money, and a 
reconveyance of the term, was barred of his entry until after the expira- 
tion of the term. bid. 

Vide Easement—Trover, 2. 


ADMINISTRATION—WRONGFULLY GRANTED, 


Vide Neouicence, 5. 


ADMINISTRATOR. 
_ Vide Rerarner. 


ADMINISTRATOR'S BOND. 
It is not necessary for a creditor of an estate, to obtain a judgment against 
the administrator alone, before bringing an action on the administrator's 
bond for the debt. Strickland v. Murphy, 242. 


ADMINISTRATOR—SUIT BY 
An action will not lie against an executor of an administrator for a demand 
against the estate of the latter’s intestate; but administration de bonis 
non must be taken in order to reach such estate. Duke v. Ferrebee, 10. 


ADMINISTRATOR NOT LIABLE FOR ALLOWANCE IN BASTARDY. 
Vide Bastarpy, 1. 


ADJUTANT GENERAL. 

The only effect of the act of 1858, chapter 22, repealing so much of sec- 
tion 9th, chap. 70th, Rev. Code, as relates to the appointment and salary 
of the Adjutant General, is to take from the Governor the right to fill fu- 
ture vacancies in that office, and to revest it in the Legislature, and to 
leave the salary to be paid semi-annually as provided by Rev. Code, 
chap. 102, section 2nd. Cotten v. Hillis, 545. 

) 
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AGENCY. 

1. What was said by defendant to one who was sent by him, not as an 
agent to contract, but merely as a messenger to call in the plaintiff, that 
defendant might close a bargaia then being negotiated between them, is 
not competent evidence of the contract’entered into by the parties. 
Purcell vy. Long, 102. 

2. The parol assignment of a judgment constitutes the assignee an agent for 
the plaintiff, and a payment to such agent, is a discharge of the judgment. 
Bartlett v. Yates, 615. 


AMENDMENT. 

Petitions to lay out roads, are within the meaning of the Ist section of the 
3d chapter of the Revised Code, authorising the courts to amend plead- 
ings, &c., in “any action,” at any time before judgment. Pridgen v. 
Anders, 257. 

Vide Enquiry as To DamMaces. 


APPEAL. 

1. In all cases of habeas corpus before any judge or court, where the con- 
test is in respect to the custody of minor children, gither party may ap- 
peal. Musgrove v. Kornegay, 71. 

2. Where a judgment, bearing a certain date, was signed by one justice, 
and at the foot of the judgment there was a grant of an appeal, bearing 
no date, but signed by a different justice, it was Held that this afforded 
no ground for presuming that the judgment and appeal were parts of 
different transactions, and at different times. McMillan v. Davis, 218. 

3. Where an appeal from a justice’s judgment had pended fot several terms 
in the county court, before a motion to dismiss, for irregularity in taking 
the appeal, was made, and had afterwards pended several terms in the 
superior court before the like motion was made, it was Held to have 
been such an acquiestence as waived the irregularity, and that the mo- 
tion was properly refused. Jbid. 


4. Where a plaintiff, in a warrant, failed to appeal on a judgment rendered 
against him befote a justice, at the rendition of such a judgment, or to 
make application for time to appeal, but appealed several days afterwards, 
it was held that a motion to dismiss the appeal at the second term after 
it was returned io the Court, was in apt time. Council v. Monroe, 396. 

5. The commissioners ordered under the Act. Rev. Code, chap. 40, (on the 
subject of drainage) constitute a separate and distinct tribunal, and an 
appeal (generally) from the county to the superior court, is not an appeal 
from the report of such commissioners so as to vacate it. Skinner v. 
Niawon, 342. * 

6. A right of appeal exists under the statute, in the case of a petition for a 

“cart-way. Burden v. Harman, 354. 

7. This court cannot proceed to judgment without an inspection of the 

whole record. Where, therefore, in a proceeding to recover damages for 





634 INDEX. 


ponding water back on plaintiffs land, by agreement of counsel; only so 
much of the record was sent up as was “ necessary to present the points 
in issue,” this court refused to give judgment. Wright v. Stowe, 622. 

Vide Record, DIMINUTION oF, BY consENT. Practice 3, 4; Watver or 
Inrecuuariry, 1. 


APPRENTICE. 

1. A father cannot bind. his child an apprentice when. under the age of 
twelve years, and even when past that age, it can only be done by deed 
executed jointly by the father and child. Musgrove v. Kornegay, 71. 

2. Where a child, over twelve years of age, has been illegally detained as 
an apprentice, under a deed made by the father alone, the proper order 
upon a habeus corpus, is that the infant be discharged to go where he 
pleases. Where the infant is under the age of twelve, the order is that 
he be restored to the father. Ibid. 


ARBITRAMENT. 

1. Where A and B entered into bond to abide by and perform the award 
of arbitrators, chosen to deeide certain matters m controversy between 
them respecting the cleaning out of a canal, and the arbitrators awarded 
that A “should pay one-sixth part of the expense of cleaning out ” said 
canal, it was Held that A’s liability did not extend to the expense of 
deepening the canal. Nobdle-v. Wiggins, 535. 


. Upon an arbitrament and award, a claim, which was entertained and 
preferred in good faith, though not strictly allowable in law or equity. 
was Held to be a good foundation for an award, and recoverable in an. 
action of assumpsit on such award. Parrish v. Strickland, 504. 


ARREST. 
Vide Surror’s PRorecTION FROM ARREST. 


ARSON. 
1. In an indictment for Arson, under the 2nd section of the 34th chapter of 


the Revised Code, it was Held that a house built for, and at one time 
occupied as, a dwelling house, but untenanted at the time of the burning, 
was not within the meaning of that act. State v. Clark, 167. 

2. Where, upon a charge for arson, a special verdict was rendered, finding 
that the defendant did wilfully and maliciously burn a dwelling-house, 
which was at the time uninhabited, it was Held that the court might 
proceed to judgment as for a misdemeanor, under the 103d section of the 
34th chapter of the Revised Code. bid. 


ASSENT OF AN EXECUTOR. 

1. There is nothing in the statute (Rev. Code, ch. 119, s sec. 29) providing 
for a child, born after the will of his parent was made, which forms an 
exception to the rule of law, that an assent by an executor to the life- 
tenant, is an assent to those in remainder. Windley v. Gaylord, 55. 
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‘2. The assent of an executor to a life-tenant, generally, leaves nothing that 
can vest in an administrator de bonis non of the testator. Ibid. 

3. A bequest cannot, in law, have the effect of confirming a parol gift of a 
slave, so-as to vest the title in the donee, independently of the assent of 
the executor. Wooten-v. Jarman, 238. 

4. The allotment of slaves, under a bequest to an executor, with power to 
derogate ‘from his estate and allot them among certain persons, (testa- 
tor’s children) is, in substance, but the performance of his duty, as exec- 
utor, in assenting to and delivering over legacies, and need not be in 
writing. Grifith-v. Reseborough, 520. 

5. Where an executor passed certain slaves to a legatee under a power to 
that effect, conferred by the will, and afterwards a written memorial was 
made as to some of the slaves, which was signed by the parties, it was 
held not to conflict with such writing, to show the delivery of others of 
the slaves, ‘by the executor, under the same authority, contained in the 
will, and to go inte the whole history of the transaction. Jbid. 


ASSETS. 
Vide Lanp sop BY orpER-or Court. 


ASSIGNMENT OF DOWER. 

Where a widow, being under age, and having no guardian, dissented from 
her husband’s will in person, in open court, and on a petition, dower was 
assigned to her by a decree of the proper court, it was held that, though 
the dissent was made erroneously, yet, dower having been assigned by 
the judgment of a court of competent jurisdiction, her right to it could 
not be impeached in an action of ejectment, brought by her, for its re- 
covery. Cheshire v. McCoy, 376. 


ASSIGNMENT OF A JUDGMENT. 

‘Where money was paid by a surety to the plaintiff in an execution, on an 
understanding that the judgment was to be assigned toa third person, 
for the benefit of the surety, and such assignment was subsequently made, 
it was held that this was not a payment of the judgdment, but that it 
might be enforced against the principal, in the name of the plaintiff, for 
the benefit of the sureties. Barringer v. Boyden, 187. 

“Vide Acency. . 


ASSUMPSIT. 
Vide Wartver or Torr. 


ATTACHMENT. 

‘1. Where one contracted with a dentist for a set of artificial teeth for his 
wife, and paid him the full consideration, and the husband afterwards 
absconded, it was held that the dentist was not liable, as garnishee, to a 
creditor for the value of the teeth. Cherry v. Hooper, 82. 

2. Attachments for deht. issued without bond and affidavit taken and re- 
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turned according to the statute, cannot be dismissed on motion, but the 
objection must be by plea in-abatement. vans v. Andrews, 117. 

Note—It is different with regard to attachments for damages. bid. 

3. A motion to quash an. attachment, because it is not averred in the fac 
of the proceedings that the plaintiff is a resident of this State, wust be 
supported by an affidavit asserting that fact. Ibid. 

4. In an attachment for debt, objections to the sufficiency of the affidavit 
or bond, can only be takeu by a plea in abatement. Cherry v. Nelson 
141. 

5. An attachment under the 7th chapter, Ist section, of the Revised Code, 
may be issued by a elerk of a county or superior court, bid. 

G6. It is not according to the course of a court of law, nor is there any au- 
thority given by statute, for the plaintiff in a junior attachment to be al- 
lowed to intervene-in an attachment of earlier date for the purpose of 
contesting the existence and validity of the debt therein. sued for. Bank 
of Fayetteville v. Spurling, 398. 


ATTORNEY AND CLIENT. 
Vide ConFIDENTIAL RELATIONS. 


AUTHORITY TO SELL. 
A naked authority to sell, conferred by will on an executor, who was also 


appointed guardian, both of which offices were renounced, and the pow- 
er not exercised, was held not to enlarge a life-estate given to the ward 
into a fee, so as to enable him, or any other person, to convey a fee.. 
Sawyer v. Dozier, 7. 


BAIL. 
Vide Jurispiction or Supreme Covurr, &c. 


BAIL—SURRENDER BY. 

Where a prisoner was brought into open court by his bail, and it was an- 
nounced, publicly, that he was surrendered, but he was-unknown to the 
sheriff, to the plaintiff, and to the plaintiff’s counsel, and a stranger to all 
present, except to the bail and the presiding Judge, and upon being or- 
dered in custody, fled from the court room and escaped, without having 
been in the custody of the sheriff, it was held that these facts did not 
amount toa valid surrender, although so adjudged by the Court, then 
present, and a record to that effect made by it. Rewntree v. Waddill, 
309. ’ 


BASTARDY. 

1. Proceedings in bastardy cannot be instituted against the personal repre- 
sentative of the putative father, in order to subject his estate to the main- 
tenance of the child. Clements v. Durham, 100. 

2. On an issue made up to try the paternity of a bastard child, the defend-. 
ant has a right to show that the child does not resemble him.. 

Vide Forrerrcre BY WITNESS. 
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BILL IN EQUITY AS TO WASTE. 
Vide Wasre. 


BOND OF SUPERINTENDENT OF COMMON SCHOOLS. 
1. Where one was superintendant of common schools for several consecu- 
tive years, giving bond fot each year, and then gave a bond for 1853, it 
was held that all the amount that had come to his hands, that. he could 
not show had been misapplied or wasted in the previous years, was re- 
coverable on the last bond. Snuggs v. Stone, 382. 
2. Where a superintendant gave a bond for a given year, and continued in 
office for several years afterwards, without giving bond for the subsequent 
years, it was held that by force of the acts of 1844 and 1848, he and his ‘ 
sureties were liable on the last bond given, for school money received by 
him in the succeeding years, and not accounted for. Ibid. 
























BOND—EVIDENCE TO IMPUGN. 

On a bond, payable twelve months after date, expressed to be for the hire 
of a slave for a year, the plaintiff is entitled to recover, notwithstanding 
the fact, that the plaintiff got possession of the slave and detained him 
against the wishes of the hirer before the year was out. Hurdle v. Rich- 
ardson, 16. 

Vide Partners, 2; Parment—errect or; Sicnatcre To A Bonp. 












BOND OF CONSTABLE. 

Where a bond, in the form of a constables bond, recited that the principal 
obligor had been appointed a constable by the county Court, and the 
bond was payable to the Governor of the State, but regular in other re- 
spects, and the reputed constable acted notoriously in that capacity, it 
was held that the bond might be sued on as a common law bond, al- 
though the record of the county Court was silent as to the appointment 
and qualification of the obligor as constable. Reid v. Humphreys, 258. 















BOUNDARY. 

1, Where a deed called for a stone, and in the designated course, pointers, 

corresponding in age with the deed, were found around a spot, (no stone 

being there) and a marked line of trees was also found, corresponding in 

age with the deed, and corresponding with the next course, called for, 

and leading from the spot, so designated by the pointers, ft was held that 

the deed should be construed as if it read, “a stone marked as a corner 

by pointers,” and such point was to be gone to, irrespective of distance. 
Safret v. Hartman, 199. , 

2. Where the first line, running from an admitted beginning corner, is es- 
tablished, and there is a line of marked trees corresponding in age with 
the deed, and with the course called for, running to the third corner, 
which is established, the second corner may be fixed by reversing the se- 
cond line, and the point of intersection of the latter line with the former, 

will be adopted irrespective of course and distance. Ibid. 
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3. Where the evidence, as to the identity of a line belonging te another 
tract, called for in a deed, is unsatisfactory, and to reach it, requires a 
great departure from the course and distance, it was held to be error to 
instruct the jury, that the course and distance had to be abandoned, and 
that the line was called for and must be run to. Rodman v. Gaylord, 
262. 

. Thé running and marking a line in 1825, by a surveyor, (though now 
dead,) under a deed made in 1782, is not proof of the true position of 
that line, nor is it evidence of what the variation of the compass. was be- 
tween 1782 and 1856. bid. 

5. A call, from the mouth of a swamp, down a swash, to the mouth of an- 
other swamp, was held to mean a straight line from one point to the 
other, through the swash. Burnett v. ‘Thompson, 407. 

. Where one of the calls of a grant was'for the head of a certain creek, it 
was held competent to show, by parol evidence, where the head of this 
creek was. Waters v. Simmons, 541. 

. Where a deed called for “an old line down a bottom to a given point,” 
and there was no evidence as to the old line, but there was conflicting 
evidence as to two bottoms extending from the point reached to the one 
aimed at, it was held not to be error for the Judge to ‘eave it to the jury 
to determine which of the two bottoms was the one called for. Hill v. 
Mason, 551. 

8. Where course and distance called for in a grant, are proposed to be con- 
trolled by the proof of marked trees or natural objects, actually run to 
and marked on the occasion of the original survey, it was held that the 
substituted description ought to be sufficiently certain of itself to identify 
the land. Addington v. Jones, 582. 

. Surveys made on the occasion of bringing into market the Cherokee 
lands, and filed in the office of the Secretary of State, but which are with- 
out system, certainty, or consistency, were held not to be sufficient to 
over-rule the calls of a grant as to course and distance. bid. 

10. A survey made of Cherokee lands, at the instance of an individual, inde- 
pendently of the action of the Commissioners entrusted with the survey 
and sale of these lands, was held not to be sufficient to control or contra- 
dict the calls of a grant, as to course and distance. bid. 

11. In ascertaining the boundaries of a tract of land, one kind of natural ob- 
jects called for, is not, as a matter of law, entitled to more respect or of 
more importance than another. Patton v. Alexander, 603. 

12. The intentions of a grantor in describing a corner or line, cannot be set 
up by parol in contravention of the plain terms of a deed. bid. 

Vide Evivence, 1. 


BURGLARY. 

An entry, at night, through a chimney, into a log cabin, in which the pros- 
ecutrix dwelt, and stealing goods therein, will constitute burglary, al- 
though the chimney, made of logs and sticks, may be in a state of decay, 
and not more than five and a half feet high. State v. Willis, 190. 











BY-LAWS. 
Vide Norice or Loss, 1, 2. 










CART-WAY. 
In ordering the laying out of a cart-way, it is the duty of the Court, in its 
judgment, to fix both the termini of such way. Burden vy. Harman, 354. +) 

Vide Appzat, 6. 


CHILD BY A SECOND HUSBAND. 
Vide Construction OF A WILL. 


CHILDREN BORN AFTER MAKING WIDL. 
Vide Assent or Execvror, 1. 


-CHIMNEY—BREAKING THROUGH. 
Vide Bureiary. 









‘CHOSE IN ACTION. 
Vide Insotvent, 1. 










CLERK’S BOND. 
1. The only remedy given by our act of Assembly, to-one, against a clerk 
“who has issued a writ against him, without requiring seeurity to the 
prosecution bond, is the penalty-of two hundred dollars, given by the 
42d section of the 31st chapter of the Revised Code. Fite v. Lander, 247. 
2. To issue a writ in favor of a County Trustee without security, is a violation 
of this act and subjects the Clerk to the penalty. King v. Wooten, 533- 
Vide Prnatry. 


CODICIL. 
Vide Writ. 





















COLOR OF TITLE. 
A deed cannot operate as color of title,-se.as to have effect beyond the es- 
tate which it professes to pass. McRae.v. Williams, 430. 
Vide Apverse posszssion, 2, 3. 


COMMON COUNTS. 
Vide ABANDONMENT OF ConTRACT—RIGHT TO SPECIFIC PROPERTY. 










COMMON SCHOOLS. 
Vide Bonn or SupeRInreNnDANT. 







‘COMMISSIONERS ON DRAINAGE. 
Vide Appegat, 5. 


CONDITION MADE IMPOSSIBLE. 

One who prevents the performance of a condition, or makes it impossible 
by his own act, shall not take advantage of the non-performance. Nuv- 
igation Company v. Wilcow, 481. 
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CONDITION. 
Vide Bonp—Constrvuction or CoveNANT. 


CONFIDENTIAL RELATIONS. 

Undue influence, in order to invalidate a will, must be established to be 
fraudulent and controlling, and even where the relation of client and at- 
torney existed, such influence must be made to appear, to the satisfaction 
of the jury, by that, and other facts of the case, and is not to be inferred 
from the relation as a matter of law. Wright v. Howe, 412. 


CONFIRMATION OF A MARRIAGE BY COHABITATION. 
Vide MarrisGeE or Inranrt. 


CONFIRMATION OF A PAROL GIFT. 
Vide Assent or Executor, 2. 


CONSIDERATION. 
Vide Bonn; Feme Covert; 1, Nopum Pactum. 


CONSOLIDATION. 
Suits upon notes of different dates, due at different times, and payable to 
plaintiff in different rights, cannot be consolidated. Buie v. Kelly, 266. 


Vide Costs, 6. 


CONSTABLE. 

1. Where claims, subject to a single justice’s jurisdiction, are placed in the 
hands of a constable for collection, and he gives an accountable receipt 
therefor, the presumption is, that they are committed to him as an offi- 
cer, unless the contrary appear. Dunton v. Doxey, 222: 

2. Where a claim against a non-resident of the State, subject to a sin- 
gle justice’s jurisdiction, was put into a constable’s hands for collection, 
and he collected the money, it was held that a failure to pay over such 
money, on demand, was a breach of his official bond. bid. 

Vide Diricence, 2; Necuicence, 1, 2; Purcnase at oyt’s own SALE; Boxp 
or ConsTABLE. 


CONSTITUTIONALITY OF A LAW. 

1. The Legislature, whilst it continues an office, cannot oust an incumbent 
during the term for which he is chosen. Cotton v. Ellis, 545. 

2. The Legislature may reduce or increase the salaries of such officers as 
are not protected by the constitution, during their term of office, but 
cannot deprive them of the whole. bid. 

3. An act of Assembly, allowing a magistrate of police of an incorporated 
town, to fine offenders for disorderly conduct, not cognizable by the gen- 
eral law, is not uneonstitutional. Commissioners v. Harriss, 281. 

Vide Conrract on Sunpay; Grast or pep or River, 1, 2, 3. 
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CONSTRUCTION OF A COVENANT. 

Where the mother of an illegitimate child, and its father entered into cove- 
nants, whereby the mother obliged herself to keep and educate it, till it 
got to be twenty-one, and the father to pay her a stipulated monthly 
price for so doing, with a provision, that if the father should become dis- 
satisfied with the manner of its education and treatment, he might re- 
sume the possession of the child, and the payments cease, it ‘was held 
that, in order to get rid of the obligation to pay, the father had to show 
that he had reasonable cause of dissatifaction. Frolick vy. Schonwald, 427. 

Vide Covenant TO CONVEY. 


CONSTRUCTION OF A DEED. 

1. Where a deed, conveyed all the grantor’s property, except such part as 
the law allows poor debtors, it was held that property, which might have 
been set apart for the debtor, under the 8th and Sth sections of the 45th 
chapter of the Rev. Code, but was not, did not fall within the exception, 
but passed by the deed. Massey v. Warren, 143. 

A deed by B and wife, reciting a conveyance of the legal title to A, a 
mesne conveyance to trustees in trust for a daughter of A, a marriage of 
B with the daughter, and reciting also that the bargainees were empow- 
ered by act of Assembly to purchase land for a town-site, but which is 
silent as to whether the trustee had conveyed the legal estate to the 
feme, and which then proceeds to “ give, grant,” &c., the land itself—in 
the usual form, was held to purport a conveyance of the legal estate. 
Wellborn v. Finley, 228. 

Vide Assent or Executor, 4. 


bo 


CONSTRUCTION OF A NOTE. 

Where A promised, in writing, to pay a sum certain, “ after deducting a 
bill of expenses that B has against A & Co.” it was held that the proper 
enquiry was, whether B had a ground of charge against A & Co. for ex- 
penses and the amount thereof, and not whether B intended to make a 
charge against A (his brother) when the expenses were incurred. Fos- 
ter v. Mills, 606. 


CONSTRUCTION OF A WILL. 

Where a testator, after giving his estate to his wife for life, and then over, 
proceeded: “In the evént of my wife’s death, having and leaving an 
heir, provided it attains maturity, the above will is revoked, and my pro- 
perty is to be divided, by law, between my wife and heir or heirs,” it 
was /jield that a child of his wife, by a second husband, could not take 
under the terms of the will. McGinnis v. Harris, 213. 


CONTRACT. 
1, That a slave, belonging to the plaintiff, was seen working once at the 
defendant's saw-mill, and two other times within half a mile of the mill, 
hut not working, and not in the defendant’s possession, was held not to 
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be any evidence to establish a contract of a hiring for a year. Bond ». 
Mc Boyle, 1. 

2. Where the vendor of a slave, executed a paper-writing, acknowledging 
the receipt of acertain sum, expressed to be in part payment of the price, 
and binding himself, under a penalty, to deliver the slave (then a runa- 
way) by a certain day; it was held that this was no evidence of an ex- 
ecuted contract, by which the property vested in the vendee. Brownv. 
Brooks, 93. 

Vide SLAVE OWNING PROPERTY. 


CONTRACT WITH AN INDIAN. 
The Act in relation to contracts with Cherokee Indians, Rev. Code, ch. 50, 
sec. 16, applies as well to contracts made by one Indian with another, as 
to those made by an Indian witha whiteman. Lovingood v. Smith, 601. 


CONTRACT MADE ON SUNDAY. 

The sale, privately, of a horse on Sunday by a horse-dealer to one knowing 
of the calling of the seller, was held (Bartix, J. dissentiente,) not to be 
such a violation by the buyer of the 118th ch. sec. 1, of the Revised 
Statutes, as to prevent him from recovering in an action for a deceit and 
false warranty against the-seller. Melvin v. Basley, 356. 


CORPORATION. 

1. Where an act of Assembly, authorized a-corporation to take stock in a 
public enterprise, to a certain amount, and the only means provided for 
raising the money, was by issuing bonds, and the amount of the bonds 
to be issued was restricted to the amount of the stock to be taken, it was 
held that these bonds could not be sold for a price less than par. Neuse 
River Navigation Company, v. Commissioners of Newbern, 275. 

2. A corporation can take nothing in payment for stock subscribed, except 
money, unless by express provision of its charter. bid. 

Vide Manpamus; Practice, 2. 


CORPUS DELICTL 
Vide Evivence, 13. 


COSTS. 

‘1. Where a plaintiff obtained a verdict, and is entitled to a judgment there- 
on, under the statute, Rev. Code, chap. 31, sec. 75, he is entitled to full 
costs, unless otherwise directed by statute, which are te be taxed by the 
clerk. Wooley v. Robinson, 30. 

2. The taxation of costs by the clerk, is subject to the supervision and con- 
trol of the Court, and objections to the taxation of witnesses on account 
of the excessive number or impertinence, or because not tendered, will 
receive the consideration of the court upon a rule obtained for the pur- 
pose, but they do not affect the form or character of the judgment itself. 
dl bid. 
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3. Where @ party is-apprehensive that the clerk will err im the taxation of 
costs, he should move the court for special directions to the officer as to 
taxing the costs. Jbid. ; 

4. Where several articles are sought to be recovered in a declaration con- 
taining a single count, a portion of which plaintiff succeeds in recovering, 
and as to the residue fails, the witnesses examined solely as to the arti- 
cles not recovered, are not necessarily to be excluded from the bill of 
costs, but may be taxed subject te exceptions for excess in number or ir- 
relevancy. Ibid. 

5. There is no authority under the statute, Rev. Code, ch. 31, sec. 78, where 
the plaintiff in slander, &c.,.recovers less.than four dollars, for the defend- 
ant to recover any of his costs from the plaintiff. Coates v. Stephenson, 
124. 

6. Where the court directs a consolidation of suits, it can only direct tlie 
costs of the rule to be paid by the plaintiff, and should leave the general 
costs to abide the result. Buie v. Kelly, 266. 

Vide OxpeR AS TO: APPLICATION OF MONEY IN OFFICE. 


COVENANT TO CONVEY. 

1. A covenant to make a good and sufficient title in fee simple to a tract of 
land in which the metes and boundaries of the said land shall be fully and 
fairly set out, is not complied with on the part of the vendor by the ten- 
der of a deed describing a large tract, by metes and bounds, and except- 
ing five small parcels which are not described, except by the number of 
acres contained, and the names of the owners. Hardy v. McKesson, 567. 

2. Upon a covenant in general terms, that the vendor shall make a good 
and sufficient title in fee simple at a given day, when the vendor is to 
pay the purchase-money, it was held to be the duty of the vendor to pre- 
pare the deed and have it ready, when he demands the purchase-money. 
Ibid. 

CREDITOR—HIS RIGHT TO SUE ON AN ADMINISTRATOR'S 
BOND. 
Vide ADMINISTRATOR'S BOND. 


CURTESY. 
It was not the intention of the act of 1848, (Rev. Code, chap. 56, section 
1,) to deprive the husband of his estate by the curtesy. Houston v. 


Brown, 161. 


DAMAGES. 

1. On the trial of a civil action for assault and battery, it is competent, for 
the purpose of mitigating vindictive damages, to show that the defendant 
has been convicted and punished at the suit of the State for the same 
transaction. Smithwickv. Ward, 64. 

2. It is not competent in such a suit, to prove that the plaintiff is a turbu- 
lent man and-of desperate disposition ; nor that the defendant is a quiet 
man and of peaceful demeanor. bid. 
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3. Where a sheriff is shown to be guilty of negligence in failing to serve a 
writ, the onus of showing that the defendant in the writ was insolvent, 
devolves upon him. Jenkins v. Troutman, 169. 

. In a case, where the question was as to the ability of the debtor in a 
capias ad respondendum, to meet the debt, if he had been arrested, evi- 
dence of his being indebted to others, was held to be immaterial and ir- 
relevgnt. Ibid. ; 

5, Where there was a ditch, which drained the lands of two proprietors, 
respectively, and the owner of the lower tract so obstructed the ditch, as 
to injure the other party’s crop by the ponding of the water, it was held 
that an action of trespass, on the case was the proper remedy. Shaw v. 
Etheridge, 225. 

3. Where A has an estate for life in possession, in a term for ninety-nine 
years, B has an estate in the remainder for the residue of the term after 
the death of A, and A has the reversion after the expiration of the term, 
in an action of trespass, Q. C. F. against a stranger, for entering and cut- 
ting down trees and taking them off, it was held that, by means of the 
per quod, A might recover the entire value of the timber, and that B 
was not entitled to any part of such value, though he also could bring an 
action on the case and recover damages for the same act, as lessening the 
value of his expectancy. Burnett v. Thompson, 407. 

7. Where a person built a house on the land of another, so near the house 
of the owner as to darken it, and otherwise greatly impair its value, it 
was held in an action of trespass, that the jury were confined to the ac- 
tual pecuniary injury, and could not give vindictive or exemplary dam- 
ages. Hays v. Askew, 272. . 

Vide ENQUIRY AS TO DAMAGES. 


DATE. 
Vide Justice’s JUDGMENT, 


DECEIT. 
Vide JornDER OF ACTIONS. 


DECREE—EFFECT OF. 

Where a bill was filed to settle all litigation concerning titles to several 
tracts of land that had become confused by the non-payment of mortgage 
money, and adverse claims under junior grants, and one of the tracts was 
withdrawn from the litigation, it was held that a decree as to those re- 
maining tracts in controversy, did not prevent the possession of an ad- 
verse claimant of the withdrawn tract, under color of title, from ripening 
intoa goodone. Wellborn v. Firiley, 228. 


DEDICATION TO THE PUBLIC. 
The use of a landing on a navigable stream, by the public, for twenty years, 
as a matter of right, will afford the ground for a presumption, that it had 
been dedicated by the owner to the public. Askew v. Wynne, 22. 





DEED OF TRUST. 
Vide Fravp, 2. 


DEED. 

1. Where the maker of a deed of gift handed it to one, with instructions to 
hold it till he called for it, and died without ever having called for it, it 
was held that there was no delivery of the deed. Bailey v. Bailey, 44. 

2. It was held further, that this expression in the donor’s will subsequently 
made, viz: “TI give and bequeath to my son S. in addition to what I had 
given him by deed of gift,” certain notes, &c., was not a sufficient refer- 
ence to the deed above mentioned, to incorporate it into the will, and so 
pass the land. bid. 

3. Held further, that parol evidence was not admissible to show that this 
was the deed of gift referred to in the will. bid. 

4. Further, that an entry on the back of the deed of gift made by the drafts- 
man, “ deed of gift of land,” was not admissible for any purpose. 1 bid. 

Vide Feme Covert, 2, 3. 


DELIVERY. 
Vide Dep, 1. 


DEMAND. 
Where negligence in failing to collect is the breach assigned, no demand 
need be made of an officer. Nixon v. Bagley, 4. 
Vide Principal AND SURETY. 


DEPOSITION. 


A misdescription of a place, in one small particular, in a notice to take depo- 
sitions, will not be fatal if there be other descriptive terms used in the 
notice, less liable to mistake, by which such place may be identified. 
Pursell v. Long, 102. 


DESCRIPTION OF LAND. ’ 

1. Where a testator, owning a parcel of land embracing two town lots, on 
which he had settled a woman, having built her a dwelling on one lot 
and an out honse on the other, and permitted her to enclose a garden, 
partly on each lot, “and to use the whole parcel enclosed within one 
fence, devised to her the lot of ground and house thereon erected in the 
said town where she now lives,” it was held, that the whole parcel, em- 
bracing both lots, passed by the devise. Jones v. Norfleet, 473. 

2. “My house and lot in the town of Jefferson, in Ashe county North Car- 
olina,” the grantor having a house and lot, and only one, in that town, 
was held to be a sufficient description of the premises to. pass them by 
deed. Carson v. Ray, 609. 


DEVISAVIT VEL NON. 

A holograph will found among the valuable papers of a decedent, bearing a 
particular date, is presumed to have been put there by him; and that it 
was so deposited at the time of its date. Sawyer v. Sawyer, 134. 

Vide Evivence, 3. 
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DESIGNATIO PERSONARUM. 
Vide Lumrration in Remarnper. 


DILIGENCE. 
1. A delay to execute a fi. fa. for eight days, where: the officer lived with- 


in ten miles of the debtor, was held to be such a want of diligence as 
would subject him in damages to the creditor. Hearn v. Parker, 150. 

2. A constable is bound to the same degree of diligence, in the execution of 
process, where he takes it out himself, as where it is taken out by the 
creditor or his agent, and put into his hands. Jbid.. 


DISCLAIMER. 
Vide Esscrmenr, 5: 


DISCHARGED NOTE. 
Vide Inpesitatus AssumpsItT. 


DISSENT OF A WIDOW—EFFECT OF. 
Vide ASSIGNMENT OF DOWER. 


DOLI CAPAX. 
Vide Orrence BY AN INFANT. 


DONATIO MORTIS CAUSA. 

Vide Trover. 

DOWER. 

Whether, where a widow entered into a certain tract of land, and occupied 
it for more than twenty years, claiming it as her dower in her deceased 
husband's estate, the law will not presume an assignment by the heirs-at- 
law, auere? McMillan v. Turner, 435. " 


DRAWER’S LIABILITY. - 

The liabilty of the drawer of an order, is a conditional one, dependant on 
presentation and notice of the drawee’s failure to pay; a promise by a 
drawer, therefore, to pay the payee of such order, without his having 
made such presentation and given such notice, is without consideration 
and void. Brown v. Teague, 573. 


EASEMENT. : 
The existence of an easement on land, such as the privilege of ponding wa- 
ter on it for the use of a mill, is not such adverse possession of it by the 
holder of the servient tenement, as to prevent the owner of the dominant 
tenement from conveying the right of soil. Hverett v. Dockery, 390. 


EJECTMENT. 
1. Where the only question, in an action of ejectment was, whether there 
was an outstanding title superior to that of the plaintiff, it was held not 

to be material for the jury to consider, whether the defendant's title con- 


nected with it or not. Clegg v. Fields, 37. 





’ 

2. If plaintiff, in ejectment, shows title to any part of thedand- 
the demise, which is in the defendant's possession, ‘may a 
general verdict. Or they may, under the direction of thé cobrt, find spe- 
cially so as to enable the parties to run their lines. McKay v. Glover, 41, 

3. Where several defendants are sued in ejectment, and one of them shows 
color of title, and seven years possession, distinct from the possession of 
the others, the defense of the one can in no wise avail the others. Jbid. 

4 Where a declaration in ejectment, included the whole of a tract of land, 
and the evidence shows, that when the suit was brought, the lessor of the 
plaintiff was in possession of all but a small parcel in the possession of the 
defendant, tu which the former failed to show title, it was held that it 
was not necessary for defendant to have made a disclaimer, in order to 
prevent a judgment against him for the land outside of his possession. 
Hipp v. Forester, 599. 

5. The rule in ejectment is, that the plaintiff cannot recover, without show- 
ing,a better title than the defendant, to all the land of which tae defend~ 
ant is proved to have been in possession. Ibid. 
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ENCLOSURE, 
Vide Trespass BY CATTLE, 


ENDORSEE. 
Vide Fravp. 


ENQUIRY AS TO DAMAGES. 

Where, in the trial of an action for the detention of a slave, in the superior 
court, a verdict was rendered subject to the opinion of the Judge, as to 
the questions of law, governing the case, and on appeal to this Court, 
these questions were decided in favor of the plaintiff, but in making up 
the record below it was omitted to set out the jurors, and the verdict was 
left blank as to the value of the slave and the damages for his detention, 
it was held that the court, in which the omission was made, might 
amend the record nunc pro tune, and to enable it to do so, might order 
an enquiry as to the value ef the slave and damages for the detention. 
Freshwater v. Baker, 404. 


ENTRY OF SURRENDER BY BAIL—EFFECT OP. 
Vide Ban. 


KRASURE IN A NOTE. 

Where a promissory note of a firm appeared on a piece'of paper, in a form 
that had been prepared for a bond with sureties, but the scroll contain- 
ing the word seal, opposite to which was the signature of the firm, was 
scratched and cross-marked with ink, (evidently with a design to obliter-- 
ate it) it was held to be erroneous to charge the jury, it was incumbent 
on the plaintiff to show that the obliteration took place before or at the 
time the instrument — Norfleet v. Edwards, 455. 





; 
ERASURE INA DEED. 

Where the , in @ bond, attempted to retrace part of the obligor's 
name, which had been blotted with ink and obscured, and in doing so 
mispelled it, but not so as to alter the sound, (no fraud being imputable 
to the act) it was held that the obligation was not thereby avoided. 


Dunn vy. Clements, 58. 


ESTATE. 
Vide ConsTRUCTION OF A DEED. 


ESTOPPEL. 
Where a husband and wife joined in a deed purporting to convey a legal 


estate in fee of the wife’s land, in which he then had no interest, and the 
deed of the wife was inoperative for the want of a privy examination, it 
was held that the assignment to the wife of a term that had been carved 
out of the estate (the reversion in fee being then in trustees) vested the 
term in the husband jure mariti, and fed an estoppel created by the deed 
of the husband. Wellborn v. Finley, 228. 

Vide Srarute oF Limitation, 6. 


EVIDENCE. 
1. The declaration of a deceased person, is admissible to establish a corner 


tree, which was not in view at the time of the declaration, but the posi- 
tion of which was so described by the declarant as to enable-the witness, 


to whom he spoke, to find it. Scoggin v. Dalrymple, 46. 

2. A certificate, in writing, by one still living, stating the payment of mo- 
ney, is not admissible evidence of the fact of such payment. Curr v. 
Stanley, 131. 

3. Where the propounders of a paper-writing, alleged to be a last will and 
testament, lived in the same house with the alleged testatrix, it was held 
not to be competent for the caveators to give, in evidence, declarations 
of the propounders, calculated to influence the testatrix in the disposition 
of her property, without, at the same time, showing that such declara- 
tions were made in the presence of the alleged testatrix, or communicat- 
ed to her. Jenkins v. Hall, 295. 

4. Where the credit of a witness was impeached on the ground of partiali- 
ty towards the accused, and to rebut the imputation, it was proved that 
the prisoner and witness had lately had a fight, it was held to be compe- 
tent for the State to show that next morning, after the act charged, the 
two were seen together in a conversation that appeared to be friendly ; 
and that without any preliminary inquiry of the witness, as to the terms 
on which they stood towards each other. State v. Oscar, 305. 

5. The return made by a constable on the back of an exccution, is evidence 
of the fact of a levy, and of the time whenit was made. Grandy v. Me- 
Pherson, 347. 

6. What was said by a constable at the timé of making a levy, as to the 
fact of the levy, was held to be evidence, as, part of the res geste, and as 
corroborative of the evidence afforded by the return, Jdid. 
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7. In an action of trespass vi et ermis, for killing plaintiff's slave, where it 
had been proved that the defendant shot some the night time, 
‘near a particular spot, at a stated hour, and the plaintiff's slave was 
“found about that time, near the place, badly wounded with gun-shot, it 

"was held competent to show that there was no rumor, or report in the 
neighborhood, that any other person had been shot about that time, and 
near that place. Newby v. Jackson, 351. 

8. The grantor of a slave, by deed, can by means of a release from his gran- 
tee, be made competent to testify for him. Bute v. Wooten, 441. 

9. A surety to a prosecution bond is not discharged by a seodod bond, giv- 
en as security upon a rule obtained at the instance of the defendant} 
and, therefore, an obligor in the former bond is not a competent witness 
for the plaintiff. bid. 

10. The contents of a letter from the plaintiff to the defendant, is only evi- 
dence to prove a demand, or to show the pertinency, or explain the mean- 
ing of any reply which the defendant may have made to it. Higgins v. 
Rail Road Company, 470. 

11. Where a letter written by the plaintiff, strongly stating his case, was 
permitted to be read to the jury, and pressed by his counsel in the argu+ 
ment, it was held to be error to pronounce that the whole letter had be- 
‘come evidence, by the defendant’s relying on a part of it for his defense. 
Ibid. 

12. Where a fe male suddenly disappeared from the neighborhood where she 
lived, and th@Bypothesis was that she had been murdered, and her body 
consumed Byuine, certain metalic articles of a female dress having been 
found amon shes, where a large quantity of wood had been burn- 

_ ed, it was held tbe competent for the purpose of showing her identity, 

he deceased had worn such things previously to her disap- 

pearance, and thatthe length of time elasping between the period of her 

wearing such artieles, and of her disappearance, though it would propor- 

tionally weaken the force of such testimony, yet, could not destroy its 
competency. State v, Williams, 446. 

13. The rule which seems at one time to have prevailed in England “ that 
upon charges of homicide, the accused shall not be convicted unless the 

. death be first distinctly proved, either by direct evidence of the fact, or by 

epeeetion of the body,” held not to be of universal application, but that 
where the identity of the body is completely destroyed by fire or other- 
means, the corpus delicti, as well as other parts of the case, may be prov- 
ed by presumptive or circumstantial evidence. bid. 

14. An office copy of a deed inter partes executed in‘ pais, acknowledged 
and recorded in the court of another State, is not such a record and judi- 
cial proceeding as can be authenticated under the provisions of the act of 
Congress of 1790. Warren v. Wade, 494. 

15. Perhaps, if authenticated in the form required, the ¢opy of such @ deed 
from an office book, might be admitted under the supplemental act of 
Congress, passed in 1804. Ibid. 
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16. Declarations of a slave that he is suffering from pain and disease, are ad- 
missible evidence. Henderson v. Crouse, 623. 

17. Where a party became interested in a covenant of warranty of a slave, 
by purchasing an interest in the slave, and had such interest at the time 
the suit was brought, but sold it to the plaintiff préviously to the exami-” 
nation, it was held that he was competent as a witness for the plaintiff 
Ibid. 

Vide Acency, 1; Assent or Executor, 5; Bounpary, 4, 6, 12; Comwrracr, 
2; Justice's JuDGMENT—HOW IMPEACHED. 


EXAMINATION OF WITNESS. 
Vide Evipence, 4. 


EXCEPTION TO BAIL. 

Upon exception taken to the bail returned by the sheriff, in order to charge 
him, there must be notice and a judgment declaring the insufficiency of 
the bail, and adjudging that the sheriff stand as special bail, and it was 
held to be too late to give notice and have such adjudication after the 
trial and judgment in the principal suit. Worth v. Winbourne, 431. 


EXECUTOR—CONTRACT BY. 
The debt made by one acting as executor in employing counsel after the 
testator’s death, to advise and assist such executor in the discharge of his 
duties, is a personal debt, and not one against the executor as such. 


Devane v. Royal, 426. 


EXPERT. 
The opinion of a surveyor as an expert, is competent to she 
marks on a tree, claimed as a corner, were corner OF Jine © 
not admissible to show that it was the corner ofa p 


Clegg v. Fields, 37. 


FELONIOUS ASSAULT. 
Where a negro made an assault upon a white woman, with an intent to 
ravish her, and afterwards changed his purpose and desisted, it was held 
nevertheless, that he was guilty ae the statute. State v. Elick, 68 


FEME COVERT. 

1. Where a feme covert, having a separate estate, but living with her wile 
band, contracted debts, without charging them, specifically, on her estate, 
and without the concurrence of her trustee, and after her husband’s 
death, promised, without any consideration, to pay such debts, it was 
held that such promise was void. lion v. Reid, 269. 

2. Where, by a deed to a feme covert, a life-estate was conveyed to her 
for her own hfe, it was held that her husband had no interest in such es- 
tate except the right to receive the rents and profits during the coverture. 
Gray v. Mathis, 502. 


3. Where a feme covert, having a life-cotate in’ lamnd, made a deed pulport- 
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* ing to convey it in her own name, withont that of her husband's being 
in the body, but only affixed after the siynature of the wife, it was held 
.. that it was void as to her on account of the coverture; and as to him, 

“" because not a party to it; and that no privy examination could give va- 
lidity to such an instrument. bid. 


FENCES. 

A planter, who has not a fence, as required by ‘aw, about his cultivated 
field, nor any navigable or deep water to serve instead thereof, is not en- 
titled to recover for a trespass committed by domestic animals on a field 
thus unprotected. Jones v. Witherspoon, 555. 


FIRING WOODS. 
In an action on the case, under the statute, Rev. Code, ch. 16, sec. 2, foran 
injury to adjoining land, by one’s setting fire to his own woods, without 
a notice in writing, it was held that the proof of a waiver of a written 
notice was an answer to such action. Roberson v. Kirby, 477. 


FORFEITURE BY WITNESS. 
An issue in bastardy is not a “criminal prosecution,” or a “plea of the 
State,” so as to subject a defaulting witness to the fine of eighty dollars, 
prescribed in the Rev. Code, chap. 31, sec. 60. Ward v. Bell, 79. 


FORMER SUIT—TERMINATION OF. 
Vide Mauiciovs Prosecution. 


FORMER JUDGMENT. 
Vide Damaces, 1. 


FORNICATION AND ADULTERY. 

Where, in a bill of indictment, against two for fornication and adultery, one 
of them was not taken, and on the trial of the other a general verdict of 
guilty was found, it was held that this afforded no ground for an arrest 
of judgment. Sate v. Lyerly, 158. 


PRAUD. 

1. A note given to one in failing circumstances, in order to cheat his credi- 
tore, by giving to the maker a plausible pretext for claiming his property, 
is void in the hands of one to whom it was endorsed for collection, after 
becoming due. Powell v. Inman, 28. 

2. A deed of trust, made by a corporation, or an individual, for the purpose 
of gaining time at the expense Of creditors, in erder to dispose of prop- 
erty to advantage, and prevent a sacrifice by a sale for cash, where the 
company or individual has the means and resources from which enough 
might be realized to pay all of the debts, is fraudulent and void, as 

inst creditors. London’v. Parsley, 313. 

3.‘ Where a debtor included several feigned notes in a ‘deed of trust, it was 

held that such deed was void in éoto, as against creditors, notwithstand- 
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ing there were other bona fide debts included, and there was no evidence 
of any complicity in the fraud, on the part of the trustee. Stone ¥. Mar- 
shall, 300. 

ae 


FRAUD—STATUTE OF. oo 


Vide Assent or Executor, 4. 


FREE NEGRO. 
Vide SELF-DEFENSE. 


GARNISHEES LIABILITY—NATURE OP. 
Vide Arracument, 1. 


GOVERNOR. 
Vide Apsutant GENERAL. 


GRANT OF THE BED OF A RIVER. 

1. All water courses, not navigable for sea vessels, but capable of being 
navigated by boats, flats and rafts, technically styled unnavigable streams, 
are the subject of special grant by the State under the entry law. Slate 
v. Glen, 321. 

2. Rights acquired by special grants from the State, in water courses, tech- 
nically styled wnnavigable, cannot be taken from the grantees, by the 
government, except in the exercise of the power of eminent domain, and 
then only for public use, with a provision for a just compensation. Ibid. 

3. The Yadkin river not being a navigable stream, a grant from the State 
of the bed of the river passes it as does any other grant of land, and the 
Legislature has no power to take it away, either for private or public 


purposes, without making compensation to the owner. Cornelius v. 
Glen, 512. 


GRATUITY TO A SLAVE. 

Where one borrowed of a master certain monies, givea by him as a gratu- 
ity to his slave, and gave his bond therefor, payable to the master, ex- 
pressed to be for the use of the slave, it was held that it was not against 
public policy to allow the master to recover this money, and that the 
Court would not enquire what disposition would be made of it. White 
v. Cline, 174. 


GUARDIAN AND WARD. 
A guardian who calls in a physician to the slave of his ward, is liable for 
the bill, although the physician may know, at the time, that the slave is 


the property of the ward. Fessenden v. Jones, 14. 


HABEAS CORPUS. 
Vide Apprentice, 2. 


HOLOGRAPH WILL. 
Vide Devisavit VEL Non. 





HOMICIDE. 





wl! What is time to cool between the occurring of a legal itdealtaited 
the inflicting of a mortal blow, is a question of law and) it is error to 
aoe Jeave it to be passed on by the jury. State v. Sizemore, 206. ° 

“2. It ig not necessary that a blow, in order to amount fo legal provocation, 
“should be one that endangered the life of the elayer. Tbid. 


Vide Jupex’s cuarag, 2. soe 
s 


HUSBAND AND WIFE. 











Vide Curresy, Esroprst. 


ILLEGITIMATE ISSUE. 
Vide Lrurrations 1x Remarnver. 


INCENDIARY PUBLICATIONS. 

1. The delivering of a copy of an incendiary publication to one individual, 
with an unlawful intent, is a circulation within the prohibition of the act 
ot Assembly, Rev. Code, ch. 34, sec. 16. State v. Worth, 488. 

2. In order to show the mischievous intent in the delivery of an incendia- 
ry publication to the individual, described in the bill of indictment, it is 
competent to prove that defendant before that, sold and delivered other 
copies of the same work to other persons. Ibid. 

3. In a prosecution under the statute, Rev. Code, ch. 34, sec. 16, it is not 
necessary to aver, or prove, that the forbidden publication was delivered 
toa slave or free negro, or read in their presence. bid. 

4. A bound volume of the tendency described in the act, is within its pur- 
view. bid. 

5. A book, which denounces? slavery as worse than theft, and as leading to 

murder, and proclaims that it must be put an end to, even at the cost of 

blood, certainly has a tendency to excite slaves to insurréction. Jbéd. 


INCORPORATED TOWN. 

Where an act of Assembly appointed commissioners to purchase land and 
lay it off into lots, with convenient streets, and provided that when so 
laid off, it was, by force of that act, “constituted and erected a town,” 
and the land was laid off accordingly, with ascertained limits, and these 
boundaries were acknowledged by the inhabitants for sixty years, and 
the place recognised as a town by several subsequent acts of Assembly, 
it was held it was a town incorporated with defined limits and bounda- 
ries. Commissioners v. McDaniel, 107, 


INCUMBRANCE—DISCHARGE OF. 
Where one sold property and took a note for the price, and there was a lien 
_On such property at the time of the sale, and the purchaser paid the price 
to the incumbrancer, it was held that the law presumed the payment to 
have been made at the’ ‘request of the vendor, and that such payment 
was valid. Crowell v. Simpson, 285. 
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INDEBITATUS ASSUMPSIT. Lot 
Money paid on the sale of a promissory note satisfied and extinguidtied, 
was held to be recoverable back in an action for mgney had and receiv- 
ed, and it does not vary the principle, that the payment was made i 
note on a third person, which was afterwards converted into mote , 
Page v. Einstein, 147. 


INDICTMENT. 

1. Where thefe are three eounts in a bill of indictment, and testimony was 
offered with respect to one only, a verdict, though general, will be pre- 
sumed to have been given on that count to which the testimony was ap- 
plicable. State v. Long, 24. 

2. It was held sufficient, in a bill of indictment, for murder, to charge that 
it was done “in some way and manner, and by some means, instru- 
ments and weapons to the jury unknown.” State v. Williams, 446. 

3. Where a bill of indictment, under the statute, Rev. Code, chap. 34, sec. 
45, charged that “A, (a male,”) and “ B, (a female,”) “ unlawfully did 
bed and cohabit together without being lawfully married,” and did com- 
mit fornication and adultery, it was held that the offense was sufficiently 
charged. State v. Lyerly, 158. 

4. On a motion to quash a bill of indictment, on the ground that the wit- 
ness, on whose evidence it was found by the grand jury, was not sworn 
in court, the decision of the Judge below upon the facts, was held to be 
conclusive, and not the subject of an appeal. State v. Barnes, 20. 

Vide Incenprary PuBLications, 3. 


INFANT. 
Vide OrrensE BY AN INFANT. 


INNUENDO. 
Vide Sianper, 6. 


INSOLVENT. 

1. A chose in action cannot be included by commissioners in their allot- 
ment of an insolvent debtor's provision, under the statute; Rev. Code, 
ch. 45, sec. 89. Ballard v. Waller, 84. 

2. It cannot be held a fraud for an insolvent debtor to omit to include in 
his schedule, property which has been assigned to Lim by commissioners 
under the statute; Rev. Code, ch. 45sec. 89, although the property be 
such as cannot be legally assigned. bid. 

3. The proper way to review the action of commissioners upon a question 
of an improper allotment under the statute, Rev. Code, ch. 45, sec 89, ie 
by a recordari in the nature of a writof false judgment. bid. 


INSURANCE. 
Vide Norice or Loss. 


ISSUE OF FRAUD. 
Vide Insoivenr. 








IN DEX. 









JOINDER OF ACTIONS. 
AN for a deceit in the sale of goods, cannot be joined with one'in as- 
it on a wafranty of soundness. Chamberlain v. Robertson, 12. 


, DEFENDANTS. 
Esgcrment, 3. 


JOINT VERDICT. 
Where there is a common intent among several to beat an adversary, or 
where the parties are all present, aiding, abetting or encouraging, or have 
become principals by previously counselling the violence, a joint verdict 
against all, is proper. Smithwick v. Ward, 64. | 

Vide Ejectment, 2, 7. 
























JUDGMENT. 
Vide Apprat, 7; Recorp, Druincrion or Xo. 


; 


JUDGMENT ON A SPECIAL VERDICT. 
Vide Arson, 2. 








JUDGMENT AS TO DOWER—EFFECT OF. 
Vide Assignment or Dower. 









JUDGE'S CHARGE. 
1. Where a negro, having a jug, was seen going, in the night time, into 
the house of one who kept spirituous liquor for sale, and after a delay of 
ten minutes, returned with his jug containing liquor, it was certainly not 
erroneous in a Judge to instract the jury, they might infer that the liquor 

was purchased of the owner of the house. Sjlate v. Long, 24. 

2. A hypothesis, as to the motives‘of the avcused in striking a fatal blow, 
submitted to the jury by the Court without sufficient evidence to justify 
it, is error. State v. Sizemore, 206. 

3. Where a Judge gave the jury instructions, not material to any point in 
the controversy, it was held no ground for a venire de novo, whether 
they were correct or not. Shaw v. Etheridge, 225. 

4. Where it appears from a bill of exceptions, that a question of reasonable 
skill in a physician was left to the jury, to be decided. by them, and the 
facts of the case are not stated, ghd it cannot be seen that the error did 
the appellant no harm, held that_he is entitled to a venire de novo. 
Woodward v. Hancock, 384. 

5, It is certainly not error, as a general proposition, for a Judge to say that 
positive testimony is entitled to mone weight than negative. Hendersom 
v. Crouse, 623. as 

Vide Ananponment or Cowtract; Covenant, 1; Homicroz—Presumprion 

° FROM LENGTHS OF TIME, 5; Barionan poust; Inpicrment, 4. 


» y See 
JURISDICTION. © & te 


The bets of 1844 and 1846, dbolishing trials by jury in the County Court 
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of Rutherford, &c., embrace an action of assumpsit, begun by attachimiens, 
as well as by acommon writ ad respondendum. Harriss v. 
597... ae toe De 


Vide Pracrice, 2, 3. OT oth tis 
" 


JURISDICTION OF SUPREME COURT AS TO A BAIL BOND.” 
This Court has no jurisdiction of a scire facias against bail, in an action 
brought here by appeal, and in which judgment has been rendered here 
against the principal. Jones v. McLaurine, 392. 


JURY. 
Vide PerrrioN ror DAMAGES. 


JUROR—CHALLENGE OF. 
Vide Trrat, 1, 2. 


JUROR—COMPETENCY OF. 
Vide Triat, 1, 2. 


JUSTICE OF THE PEACE. 
Vide TyING A PRISONER. 


JUSTICE’S JUDGMENT—DATE OF. 

Where a warrant was dated of a certain day, and an execution dated of 
the same day with the warrant, it was held that a judgment on the same 
piece of paper with them, was thereby made sufficieatly certain as to the 
time of its rendition. Clayton v. Fulp, 444. 

JUSTICE’S JUDGMENT—HOW IMPEACHED. 

It was held to be error to admit parol evidence to impeach an entry of a 
magistrate, allowing ten days for a party to givé security for an appeal 
from his judgment, showing that sueh entry was made without an affi- 
davit, that he was then unprepared with security. Long v. Weaver, 625. 

Vide WAIVER OF IRREGULARITY IN APPEAL. 


LAND SOLD BY ORDER OF COURT. 

The purchaser of a tract of land under an order of a court of competent ju- 
risdiction for a sale for the payment of debts, on the petition of the ad- 
ministrator, who was also the sheriff serving the notices on the heirs-at- 
law, (such purchaser not being a party to the proceedings,) was held not 
to be affected by such irregularity, nor by the fact that the petition was 
not sworn to. Overton v. Cranford, 415. 


LIEN OF EXECUTIONS AND CHMENTS. 

1. An attaching creditor acquires & from the date of his levy, which is 
not displaced by a /i. fa. issuing on a judgment prior in date to the 
judgment on the attachment. McMi x. Parsons, 163. 

2. The case of Harbin v. Carson, 4 Bat. 388, so far as it decides 
in favor of a purchaser under the lien jy tbe attachment  & prior 
purobaser under the fi. fa. questioned, Jbid. oe 












‘ATIONS IN REMAINDER. 
{bequest of a slave toa man and his wife during their natural lives, 
! ful hesrs of the wife, gives the absolute estate to the 
zx the Shelly’s case, which immediately vests in the husband 

marili. Hodges v. Little, 146. 

‘bequest of slaves to a daughter, with a provision that if she should 
have issue living at her death, then to such issue, but #f she should die 
without leaving lawful issue, then over, was held, upon her dying without 
pe children, to be a good limitation in remainder. Newnan ¥v. ‘Mil- 

? . 

3. Where a father gave slaves to his daughter byewill, adding this phraie, 

. “which I intend for the said N. or her issue,”’she having illegitimate 13- 

sue at the date of the will, but no legitimate issue, and died without 

having had legitimate issue, it was held that such illegitimate offspring 

could not come in under the term issue, there being nothing else to show 

that they were thereby meant; but that the mother took an absolute es- 

tate, which went to her husband, surviving her, jure maritt. Doggett v. 
Mosely, 587. . 






















MALICIOUS PROSECUTION. 
Where an action was brought against one for having sued out a writ against 
plaintiff, and upon his being arrested, having consented that the sheriff 
might take a sum of money from him in lieu of bail, it was held™that it 
could not be considered in any other light than an action for aymalicious 
arrest, or malicious prosecution, in which the termination of the former 


suit mustbe shown. Hewit v. Wooten, 182. 
“% 











MANDAMUS. : 

1. Where the authorities of an incorporated town were authorised, by act 
of Assembly, to subscribe for gt6¢k in a navigation company, and to pay 
for the same by the sale of their bonds, to be issued on certain terms, 
and such subscription was made, to a mandamus to compel the payment 
of the money, it was held to be a suffivient return, that the defendants 
had prepared and executed the bonds, and had offered the same for sale 
by public advertisement, and had otherwise diligently endeavored to ef- 
fect a sale thereof on the terms prescribed by the legislature, and had not 
been able to sell them. —. Navigation Company v. Commis- 
stoners of Newbern, 275. 

2. A Superior Court may issue a writ of mandamus requiring the Gover- 

nor of the State to do an act miérely ministerial. Cotten v. Hilis, 545. 



















MANSLAUGHTER. ns ate 
Vide Homicipe. Te 


MARRIAGE OF AN INF FEMALE. 

oe apres _of @ miitriage, the female was under the age of four- 
=, 

the: 


















d the parties to live together as man and wile, after 
Feliched that age, i held that there is nothing in the statute, 
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Rev. Code, ch. 69, sec. 14, to abrogate the rule of common tlw, thas 
such living together as man and wife, after the consent, amdgutited 
to a confirmation of the marriage. Koonce v. a; 


4. 


MILLS. , 
Vide PonpInc waTER. 


MILL POND. 
Vide Easement. 


MISTRIAL IN LARCENY. 

Where a prisoner was’put upon trial for larceny, and the term expired be- 
fore the jury could agree upon their verdict, and they left their room and 
dispersed without‘agreeing, and the defendant was suffered to go at 
large, it was held that the solicitor might, without leave of the court, . 
cause a capias to issue against defendant, and cause him again to be put 
on trial. State v. Tilletson, 114. 


MISCHIEVOUS INTENT. 
Vide Incenpiary PUBLICATION, 2, 


MITIGATION OF DAMAGES. 
Vide Damaaes, 1. 


MORTGAGE. 
Vide ApveRrsE Possession, 4. 


NAVIGABLE WATERS. 
Vide Grant oF THE BED OF A RIvER, 1, 2,3. 


NEGLIGENCE. 

1, A delay of five months, during which an Officer takes no step to make 
the money which he has undertaken to collect, was held to be negligence. 
Nixon v. Bagly, 4. 

2. Where there was an apparent necessity for an officer to proceed imme- 
diately to the collection of a debt, and he was instructed to do so, a de- 
lay of siateen days was held to be negligence, Ibid. 

3. Where a sheriff had a writ against a resident of another State, who 
was known by the sheriff to be in his county, on a temporary visit, and 
such sheriff was also informed,by one of whom he enquired, that the 
person sought, would be at a particular place, near the county line, on a 
certain day mentioned, on his way out of the State, and he failed to be 
present on the day mention, when, if he had been there, he might 
have arrested the defendant, and Bowed no reasons for not going there: 
it was held to be negligence. Jenkins v. Troutman, 169. 

. What is reasonable skill and due care in ysician, in the treatment of 
& patient, is a question of law, andi leave it to a 

ed by the jary. Woodward v. ii 
5. Where general letters of administration, were granted in iguoranee of 
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existence of a will, which was afterward produced and proven, a de- 
yinistrator to prosecute & claim due the estate, after be 
medof the existence of the will, and before its production 
g which delay the debtor became insolvent and. the 
such negligences to subject such administrator to its 
v. Allen, 439. 


NEWeTRIAL ON TERMS. 
' “1. Where a Judge, in the Court below, made the following order: “ Ver- 
dict set aside and new trial granted on paying the costs of this court,” is 
was held that paying the costs was not a condition precedent to the new 
trial, but the failure of the Court to revoke the order during the term 
and to give judgment on the verdict, nm 4 hew trial irrevocably. 
Rodgers v. Cherry, 539. 
2. Where a Judge, at one term, granted a new ‘hia and ruled the plaintiff 
‘yg’ to “give security on or before Monday of the next court, or this suit 
will be dismissed,” it was held that the Judge sitting at the next term 
might extend this rule, on a subsequent day of thatterm, so as to allow 
the plaintiff to give security. bid. . 
NEW PROMISE. 
Vide Stature oF imitations, 1, 2. 


NON-RESIDENT DEFENDANT. he 

Vide Vexve. 

NONSUIT AND NEW TRIAL WITHIN A YEAR. 
Vide Statut® or timrrations, 4, 


NON-AGE. 
Vide Apverse possesgion, 3. 
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NOTICE OF LOSS. * : ill 

1. Under a charter for mutual insurance against loss by fire, it was held 
that every member of the company is bound by the conditions annexed 
to the policies through the by-laws. Boyle v. Insurance Company, 373. 

2. Where one of the by-laws of @ mutual insurance company required 
that the insured, within thirty days after loss by fire, should give notice 
to the company, specifying the @mount of loss, the manner of it, and 
otber particulars as a condition to his right to recover, it was held that a 
declaration to the insured by ‘& travelling agent of the company, that 
“the matter would be all right withthe company,” was not a waiver of 
the necessity of such notice. Jbid. ” 

8. A requisition in a policy of ii rance, that the assured shall forthwith 
give notice of a loss, to the co , is not complied with by giving no- 
tice at the expiration of twenty days. Whitehurst v. Insurance Com- 
pany, 433. er 


NOTI TAKE 


Vidé Durogitioxs. hae 

























NOTICE TO SHERIFF TO SUBJECT HIM AS Bal 
Vide Exception To Batt. 
o 


NOTICE TO QUIT. Ps 2 
A tenant from year to year, whoWanives his righ tole Dg) 
goes out of possession, has no right to go back ad pres 
rans v. Stricklin, 50. 


NUDUM PACTUM. 

1. Where the obligor and obligee in a bond, conditioned for the conveyance 
of land, agreed to rescind the contract, and in pursuance of such agree- 
ment, the obligee gaye up the bond, and the obligor the notes taken for 
the price of the land, jt was held that a promise afterwards made by the 
obligor, to pay back. sum of money which had been paid towards the 
land, was a nudum pactim. Fulke v. Fulke, 497. 

2. A guaranty of a promissory note, made by a third person, sabsequently 
to its execution. without any new consideration, is not obligatory. 
Greer v. Jones, 581.’ ‘ 

Vide Drawers LIASIDITY. 


OFFENSE BY AN INFANT. 

Although, according to the common law, a‘ boy under the age of fourteen, 
isnot indictable for am ordinary assault and battery, yet, if the battery 
be of an aggravated kind, as if it be a maim, or be done with’a deadly 
weapon, or be prompted bya brutal passion, as unbridled lust, the public 
justice will interfere and punish, if it appear that the accused? #Pas ‘oli 
capax. Slate v. Pugh, 61. 


OFFICER—RETURN BY WHEN EVIDENCE. ,, 
Vide Evipence, 5, 6. “<< 


OFFICER DE FACTO. 

1. Persons eutering into an Office under ¢olor of an election, although such 
election be irregular, are thereby cénstituted- Gfficers de facto, and their 
official acts have full force until they are removed by a writ of quo war- 
ranto. Commissioners v. McDaniel, 107. 

2. The acts of one purporting to be amfficer; aré evidence of his authori- 
ty, and such acts, as to third persong@re to be taken as valid, while the 
incumbent is thus acting. Swindellwr Warden. 576. 


. 
rd ° 


i’ . 


OFFICIAL BOND. 
Where money was paid to the deputy.of a clerk and master, after the’term 
of office of his principal had expiredyjaithough he was still acting, with- 
Out being reappointed, and withou'giving a new bond, it was held that 
this was no breach of the official bond he ‘had formery given.. Hollo- 
man v. Langdon, 49. ‘ 


OFFICE—PROPERTY IN. eRe * Sa. 
Vide ConstiruTionaLiTy or a Law, 1, 2. <° 













TO PAUPER. 


* sie made By the wardens of the poor of’a county, that a particular 


sum should be allowed and placed in the hapds of A, payable’semi-an- 
nually for the benefit of a pauper, was held repealable within the time of 
the first half year, although A had proceeded-ander such order, to pur- 
chase provisions for the whole year, and, that he was only entitled to one 
half-yearly instalment. Hdwards v. Branch, 9," . 

"sz . 
ORDER FOR APPLICATION OF MONEYa{N CLERK'S OFFICB. 


» Where the plaintiff, in a suit, was ordered to pay certain costs of witnesses, 


and fees to the clerk and sheriff, it was held. nét irregular to issue a fi. 
fa. for the same, in the name of the clerk's offi¢¢,amd on its appearing 
that he was insolvent, it was held further, that'the Court might properly 
order such costs to be paid out of certain Money, ih the nee 
sheriff, raised on an ex€cution in favér of such insolvent party. : 
Offs be. y: Allen, 156." » os 
de 
ORGANIZATION OF 4 CORPORATION. 

In af action against a/subscriber.to the stock of a railroad company on a 
‘bondifor the payment of an instalment of such stock, it was held that the 
existence of a President and. an‘Engineer; ‘acting and purporting to act 
for and in behalf,of the corporation, and’ a charter authorising the ap- 
pointment of suclf"flicers, } were sufficient to establish its organization as 
against the defendant and hers dealing and treating with them in 
their corporate ‘capacity. W: ton and Rutherfordion Rail Road 


Company v. Thompson, 387. 


ORDINANCE OF A ex 
Where a town ordinance provided, that for certain disorderly conduct, the 
defendant should pay a penalty of not lesgthan one, nor more than twen= 
ty dollars, it was held that sugh ordinance was void for vagueness and 
uncertainty. Commis:ioners y, Harriss, 281. 
PARTY'S OWN DECLARATION. ~ 
The possession of property is is not a fat that entitles the party holding it, to 
give his own declarations in either to establish his title; or to 
contradict the witnesses of x fide. Swindell v. Warden, 576. 
Vide Evipence, 10, 11. pe 


PARTN 
go ee no's a assigns all thie 
Pana top tans SRE Sr ote, and the latter afterwards dies, 
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it was held thes actions to sistoditech debts, should be in the 
« the-surviving partner, ‘nd not in: that of the personal 
‘the deceased one, to whom they had been 
2. Where, upon the face of’an instrument, it 
sealeti and delivered it, in order to fied the firm 
ber, and not as his own individual deed, it was held the could not be 


individually bound. Fisher v. Pender, 483. é PA 


PARTIES. ¥ 
Vide Partyers. 


cs 


PAWN. 
To constitute a pawn or pledge, the property must be delivered to the paw- 


nee. Owens v. Kingey, 245. 
PAYMENT. "tO 
Vide Susrocation, &e. ; INcuMBRANCE. 


PAYMENT OF A,JUDGMENT—WHAT. 
Vide AssiGNMENT OF ‘A JODG@MENT; AGENCY, 2. 


PAYMENT IN AN INSOLVENT, NOTE, . 

Where one contracted for a lot of corn to bedélivered on a certain, day, and 
in, payment therefor, delivered without endorsement, a note on a third 
person, then in good credit, but in reality insolvent, and who became ne- 
toriously so before the day fixed for the sale, it was held that the loss 
fell upon the purchaser of the note, in-the absence of proof thatthe sell- 
er knew of the insolvency-of the maker.. Long v. Spruill, 96. ‘ 

.” 
PAYMENT—EFFECT OF. - te 

Where the members of a firm gave 3 ‘Reps iodividigty, for a debt of the 
firm, and property was delivered by and agcepted as a payment 
thereof, it was held that the bond was thereby discharged, and that it 
was not in the power of one of the obligors, by agreement with the ob- 
ligee, to withdraw the payment, and thus put the bond in foree. 
Jarman v. Ellis, 77. 

PENALTY. ‘A é 
Vide Apatement; SHertrF SUBD FOR FALSE RETURN. 


PENALTY FOR ISSUING A WRER WITHOUT SECURITY. 

A suit by a county trustee, suing upgn a sheriff's efficial bond, as relator in 
the name of the State, is within.the meaning of the act, Rev. Code, 
chap. 31st, sec. 40, requiring clerks towtake prosecution bonds before is- 
suing leading process; and a clérk failing to take.such bond in such suit, 
is liable to the penalty of two hundréd dollars imposed by statute, Rev. 
Gode, chap. 31, sec. 42. King v. Wooten, 533. ~ ' 


PETITION TO LAY OUT ROADS. Fi oo * Sty 
Vide AMENDMENT. : ; 
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_ RETYEION FOR DAMAGES FOR PONDING WATER : 
~ "In a petition for for ponding back water, where, in the eounty. 
court the pigintiff’s right to relief is denied, the proper course i§ to em- 


, yypannel a + to try allegations made in bar of such right, and if such 
Gece ede {22 Slee toe roger cours i hen 0 oder 
jury on the premises to assess the damages, but in all cases where there 
is an appeal to the Supetior Court, tite facts are to be ascertained by a 
jury at bar, but in that court, those pefiaining to the question of relief, 
aind those as to that of damages, are to ‘be separately submitted, Jones 
v. Clarke, 418. ai 


PETITION TO INTERVENE IN ATTACHMENT. 
Vide Arracument, 6. . 


PHYSICIANS BILL. 
Vide Guarpian anp Warp. 


_ PLEADING SINCE THE LAST CONTINTANGE 
Vide Retzass, 2. 


PONDING WATER, f- 

Where one owned a tract of land, Wwhéreda there was's mill, aterm 
, Sold # part of the land, including the mill, it was held 
in the lands reserved, passed to the purchaser, entitling hi 
to the same extént as they were at the time of his 
and ‘in a suit against the: ‘purehaser for overflowing the reserved land, it 
was held farther; that it devolved upon the plaintiff to show that the 
dam had been since raised:. Kestler: x. Verble, 185. 


poor DEBTORS “ 
Vide Consrmorsax gr 4 oxen 2 


POWER 10 SELL. RBALAPROPERTY. 

A devise'of “all thy property to my beloved with; daring her nataral life 
or widow-hood, with power to dispose of the same by sale, will, or other- 
wise at her discretion,”-was held to-confer upon her, she not having 
married, the power to convey the eal estate in fee simple. Stroud v. — 
Morrow, 463. 

PRESUMPTION FROM LENGTH OF TME. 

1. Whate an sdministfator holdis distributive share without closing up 
" the estate by a settlement and payment of the balance struck, the reme- 

_ dy of the dristribatee can oflly be barfed by the common law presumption, 
nyt hh re Sore Wilkerson v. Dunn, 125. 

an administrator files a settlement, setting out the admitted bal- 
cy ne at tpon that footing, by « receipt in full of 
ns afterwards seeks to impeach the settle- 
Dot be mut ee Tia. 
: 4 3 


Som 
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3. The common law presumptio#i. doesnot begia'to run against ove until 
he becomes of age. Ibid. 


4. Whether the doctrine of the presumption of the a person, aris- - 
ing from having gone to parts unknown, and not heard from in seven ? 
_ Years, applies to clave, gump Ey ‘Jonegy. Baird, 152.. . "aa 
5. Where, to repel the presu of payment arising from time, it was Y 


proved that defendant said hé' “owed theplaintiff a little note, but she - 

might wait,” and, again, that he “owed plaintiff a note,” it was held not 

to be error to leave it to he jury to'say whether the bond, sued On, was ‘ 
the one referred to, and, if they believed from the evidence that the note 

was unpaid, plaintiff Mt 9d entitled to recover. Hinseman v. Hinseman, ’ 
510. 
Vide Depication To THE ee. 





PRACTICE. On 

1. Where the question was, collaterally, whether a certain note had been " 
paid off and discharged; it was held not necessary to produce such note 
on the trial. Page. Hinstein, 147. : 

2. A corporation may bé sued in the county court, in any county in the 
State, where the plaintiff resides. ead v. Rail Road Co, 500. 

3, Where the defendant, in a county” pleaded in abatement to the 
j of the court to which the plaintiff demurred, and’ the court 
0 xd the demurrer and sustained the plea, on an appeal to the Supe+ 
rior OduFt, where the judgment below was propesly reversed and. the 
jurisdiction of the County Court sustained, it was held that it was error to 
order a procedendo to the County Court, for that, the whole case was 
brought up to the Superior Court. Zbid. «. 

4. A rule in the County Court fora defendant, in t, to 4 
security for,costs on the pain of a judgment-against the casual 
cannot be made returnable to the Superior Court, anf carried up 
appeal to that Court by the plaintiff, who submitted to a nonsuit, and it it 
was held to be error in the Superior Court!to” give BEF enforcing 
such a rule. Granbery v. Newby, 422. \ ‘ 

Vide Arracument, 2, 3, 4, 5; Costs, 5; Exquiry oF pamaces ; E\vipEence, 

4,9; New rrr; Oupan ab 70 abpusosindse or Mower IN OFFICE ; 
Peririon FOR DAMAGES; AIPPRENTIOR, 2; Anson, 2. 
























PRINCIPAL AND SURETY. im ° 
Notice that surety has paid this 6b‘ his pinta} ts nobtelseto be 
given before bringing suit for the matey paid. Sikes v. gy taet 


PRINCIPAL AND AGENT. 7 
Where a note was payable to one as agerit, and he took a receipt from a 
constable promising to collect it for the principal, it was held that the suit 
on the constable’s bond was properly ge deachhes A 






pal as relator, and that the agent was a witness 
tiff Niwon v. Bagby, 4. + a & . 
gre 
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PROCEDENDO Peih tees 

Vide Pracrice, 3. een Th Ake 

PURCHASE BYOFFICER AT HIS OWN SALE. 

The’ purchase by a ministerial officer at his own sale, under an execution 
passes no property, and the cise is ‘hot altered by the fact that the sale . 
is eoitducted by another officer in cogeert and joint interest with the ” 

- purcliaser. Robinson v. Clark, 562. « 


QUASH—MOTION TO. * 
Vide Arracument, 3. 

RAPE—ATTEMPT TO COMMIT. 

Vide Frtoxiovs ASSAULT. 


RATIFICATION. 
Vide Dexp, 2. 


RATIONAL DOUBT, 
It was heldlto be error in a Judge, on the telal Of @ ig ‘case, ae © 
the jury that “to exclude rational doubt, the evidence should be : 
that en of fair ordinary capacity ould act upom it in 

im ance to themselyes.” ° State v. Osoar, 305. 


sinjinene ica CAUSE oe ; 









ore, 






























Vide Consrruction O¥-« Covenant 







REASONABLE SKILL. 
Vide Jupat's a 4; NEGLIGENCE, 40 ¥ 
| 4 ¥ 
RECEIPT. 
Receipts for at einhiel contain no evidence of a contract “neliomn the 





parties, are liable to be explained or altered by oral testimony; but aliter 
where they are relied on asevidence ofa ¢ontract. _ Brown v. Brooks, 93. 
RECITALx > ‘ 
Vide Dzsp, 2. 
RECORD. 
Vide Apprat, 7. 


RECORDARL 























Vide interest, 2. o: 
RECORD OF JUDICIAL PEOGRRDINES, 
Vide Evipence, 14. © 
RECORD, D. N OF, BY. CONSENT. : 
ce ifn canker 





eet senipiiei st coxnel; alps 
the record was sent up as’ “necessary to present the pdints in 


REGISTRATION OF A DEED. . 

1. Registration of a marriage a a oa, 
was held to be properly made, in the county where the feme resided and 
the dares weg ot REL eee Latham v. 
Bowen, 337. 

2. Where a deed of marriage settlement was.attested by two subscribing 
witnesses, and an order.of registration was made by a Judge on the oath 
of one, who added his mame to the number_of subscribing witnesses'on 
the acknowledgment of the woman after marriage, it was held that this 
was a sufficient co with the formal.requirement of the statute, 
but that on a trial about Property conveyed, the deed had to be 
proved by the other subscribing witnesses. bid. 

3. Where the probate’of # deed and.an order of registration are regular on 
its face, it cannot Ries be pene behind js nd Pibwing, Cat tee 
witness, on Whose Rescate, wes incnapetene. 7 


1. i it Se ic ace thglparties to 


& suit for assault and batttery, all claim and demand on him, in that suit, 
» BA Se ee + ee! cannot operate as a release,, Smithwick v. rs 


2. et SESS made during its pendency and otal the 
the issues are j cannot operate as a defease, nnless it be pleaded 


specially since tast continuance, Ibid. 
Vide Evipryer, 8. 


REPLEVIN. 

As against wrong-doers and stinguansen, étideaiamel right of property is 
not necessary to support an action of replevin, but a naked possession, or 
0 His of pomesarian sogigt eS ten Nongpeennaates, Shae: Fresh- 
water v. Nichols, 251, 

RETAINER. ‘ 

Where an intestate artd his administrator had been partners in biilding a 
mill, it was held that the administrétor had no right.to reteinof the as- 
sets for work done on (he mil after Ihe Cee Shelly v. 
Hiatt, 508, ' é 


RIGHT TO SPECIFIC PROPERTY. : 
Where plaintiff bought sre i cn epee ee 
certain, but failed to apply for it at 
wards resold it, it was held that he pgs =< ei ba & count for 
money had and received, the price received on such resale, although the 














08. 





orn remained in’ bulls with, nd was never set apartor iden- 
_ tified as the. property of the Eg Sra 9 
RULE FOR SROURITY, vga 

Vide Practice, 4. ‘. ON) 


RULE IN SHELLY'S'OAsR 
Vide‘Loararioxs m Reyanes, 1 aj. 
RUMOR, NONSEXITENCE OF, WHEN '§VIDENCE. 


Vide, Evipexce, 7. * tig % - 
SOIRE FACIAS'AS TOBA, . 

“Vide Jomsoicrios or Surin Cover. | 
SELF-DEFENSE. . . 


-A.free negro has a tight tp ans sill to protect himself from 
ctr weed gai hei ¢ 


SHERIFF. 
1. Where a sheriff mailed an execution, in tithe, b3 / the ordinary course of the 
mails, to. come to the hands of the clerk; to w mn it qwas directed, it was 
jad ache ene nope epee Aockerham v, , 288. 
© Apt ene gael SS elm Shes it the time 
ibed by law, though he fail to return the money a 
Sato ote S: pag. by ths party er hn: pesdlney: ie 
Vide Nrauicence“8; .Notice to SHerpr. “a 


hod 
SHERIFF'S DEED. 

Where a purchaser, seals cinieavratiie Pele!’ possession after 
the , is no reason why the sheriff's oeccccth wate tic, 
should to the time of the sale, so as to annem#the title to the 
possession as an Richardson v. 
Thornton, 458. 


SHERIFF SUED FOR FALSE RETURN. 

Where:a sheriff endorsed truly the day on which he received a declaration 
in ejectment, returnable to a cotnty court, and returned on the same 
“too late to hand,” although tive days intervened between the day en- 
Worsed, and the.return day, it was held that he was not liable under 17th 

- . see. 105th ch. of Rev. Code, to the pd for making a false return 
> grag ye B2 


f—MONEY RECEIVED WITHOUT PROOESS. 
a sheriff received mdhey from a defendant in a judgment, without 
_ process commanding him to make it, it was held that the sureties on his 


ca bond were nt aber pletion Mills v. Allen, 564. 


SIGNATURE anit 


There can be no objection to the manner or form in which an obligor makes 
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his signature to a sealed i tr it, ‘provided it sppear that he made it, 
for the purpose o binding Mtn ame v. Hinseman, 510.~ 


. 
: 
3? 53 atte 


SLANDER. 

1. Where one, threatened with for slander, ies a sum of money to 
another, to indemnify him 4 ‘Joss by ‘such a suit, and to that end, 
took from such party a oi Bh poly, conditioned to save him harm- 
less, it was held such | and atrangement were not, competent, as an 
admission of defendant’s Built, v. Nichols, 32.° 

2. Words which impute t0.a @inale) wr and lascivious disposition 
only, are not actionable, - Ibid. . 

3. Words of doubtful import, one sonse of whieh! may, however, be eouisid- 
ered slandergps, were properly left to the dury to.determine in what 
sense they were meant.,” 

4. Words spoken after gf ‘agtion b cannot te bgooght in tothe aid 
of doubtful or ambiguous words, so as to give, them the character of 
_ Slander. Tbid. : ' 

5. A declaration iman avtion for slander, charging thé slanderous words as” 
"hoe been spoken affirmatively, will not be supported” By -proof, that~ 
the words were spoken interrogatively. King v. Whitley, 529. 

6. Where the words charged, in. a declaration, as slanderous, have a fixed 
ed‘’nd unambiguous meaning, it is not competent for’ witsigss to say 
he understood the speaker to mean differently from the common import _ 

ch words. itis v. Pace, 559. % 
SLAVES. 

Vide Fr.oxiovs AssauLT. 

SLAVE OWNING PROPERTY. | 

A note given as the price of a jackass, which was owned’ and controlled 
by 4 slave in this State, although made payable to, @nd sned for by the 
master, was held to be against the policy of the law, and therefore void. 
Love v. Brindle, 560. 


SLAVES—DEED FOR, : 4 
Vide Susscristye wrrvess, &0. ‘ 


> 


STATUTE OF LIMITATIONS® 

1. A request by the endorser of a promissory note, Before if was barred by 
the statute of limitations, that the Yendorsee would collect it or release 
him soon, is not an acknowledgement py a new promise, can be 
implied, so as to repel the bar. Vass v. 2. 

2. Where, upon the transfer of 8 note, an”“endorsed credit was ovellooked. 
so that the endorsee paid the full amount called for in’ the fiice of’ the 
paper, and afterwards on being applied to and the mistake pointed out, 
* the endorser said, he was willing to do what an honed man ought to do, 
and paid back the amount of the credit thus overlookdd, it was ald tat 
this was no promise, express or implied;'to pay, mor was ita distinet ack 


at 
nr 
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of to the-statate of limita 
ee ae 


8. Where a statute; incorporeting company, gives a remedy by the sale 


« 


‘STOCK— 1G OF. . a 
Vide CES. . 7 . ™~ “ber 


SUBMISSION BOND? 





oo eee es @ suit for 
the balance due, it three years sale of 

the stock, to bring, fi ee > vee 
4. jalgmenpimret wiht the proviso, Revised Code, 






0 ee n ys ae al 
year after the Tapes Baier, 5 

5. Time elapsing.v ee nate toe toca the 
‘act of 1852 was in fores, was held not'to o a bat under the 
of limitationis, though that act was p the statute of limita- 


tions was pleaded, Doggett v. Hen 
6 Where A conveyed to B which he had no 
petal waartynt ap a awry 
sion of it, which he held adversely to all. the world ‘for seven years, it 
was held that the right which B had by estoppel to’ enter, was tolled by 
vlog ono deren ft Eddleman v. Carpenter, 
616, = e 
ar 


Tat “oN , ere | 


but 


° . & 


Vide ARBITRAMENT. 


SUBROGATION AGAINST A JOINT pull Aagpit 


One joint principalbas no equity to.be subrogated to ts of a judg- 
ment creditor, as against his associate ; so that satisfactionmiade by him 
can not be regared atherwise than a's payment. Towe'v. Felton, 216. 


SUBSCRIBING WITNESS:T0 A DEED OF ‘SLAVES. 








SUCOESSIFE REMAINDERS. 


A deed: of trast, conveying slaves, to secure the payment of debts, with 
the ustial power to make sale, not having.a subscribing witness, is, ac- 
cording to Rev. Cong chap. 50, sec, 13, inoperative and void. Bure v. 
Parker, 424: % 

Vide WrLL—arrestaTION OF. 


Vide Lirrarions IN REMAINDER, 2. 


SUITORS PROTECTION F ARREST. 


The, principle of the common law, that a suitor, while ‘going to, remaining 
at, and returning home from court, is exempted from arrest, is in force in 
this State. Hammerskold v. Rose, 629. 


SURETY FOR. PROSECUTION, 





Vide Eyipencg, 9, — 















SURVEY OFFERED TO CONTROL GRANT. 
Vide Bounpary, 10, 


TAXATION OF COSTS. 
Vide Qosrs, 1, 2/3, 4 


TENANCY. 

1. A note riven fox vent Reiting that the. maker, Tethe tenant of the 
payee, and had been for tem years, is evidence to qualify’and explain the, 
then posséssion, but it canriot ran back and prove a tenancy for any 
length of time.» McKay v. Glover, 4. ‘ 

2. The obligee in a bond to make title to land; who goes into possession 
under a parol agreement, that he is to occupy the premises till the money 
become die, is biit a tenant at will to the obligor, and cannot maintain 
ejectment or trespass against the latter, or one e taking tip Sn him. 
Richardson y:, Thornton, 458. * » 

3. Where gne sets up an adverse claim, he cannot assert the privileges of a 
tenant. Head v. Head, 620. 

Vide Notice To quir. 


TITLE PAPERS—BY WHOMTO BE TENDERED. : 
Vide Covenant To convey} 2, * 


TITLES 
Vide Esectwent 1, 2,3; Lanp SOLD BY ORDER OF COURT. 


TOWN LOT—DESCRIPTION OF: 
Vide me LAND 
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TRESPASS. * 

Where ‘the owner of land conveyed it, reserving = right of way therein 
through a certain avenue, and afterwards built a hotise in said avenue, it 
was held that an action of trespass was the proper remedy for the gran- 
tee. Hays v. Askew, 272. 

Vide ApvERSE Possrsston, 1. 


TRESPASS BY CATTLE. 
‘It is not the duty of the owners of cattle, in this State, to keep them with- 
in enclosures, so as to prevent them from trespassing weer: ignds of 
... Others. Laws v. Rail Road Company, 468. 


TRESPASS ON THE OASE. 
The proper action for obstructing a ditch, ‘and thus ponding water on an- 
other’s land, is trespass on the case. Shaw v. Etheridge, 225. 


TRIAL. 
1. Where, in a capital case, a juror answered on the trial as te his compe- 
tency before the Judge as trier, that he had formed and expressed an 
opinion that the prisoner was guilty, but that this opinion was founded 












‘on rumors, and that these rumors had not produced such an impression 5 a 
as to prevent him from listening to the testimony and giving the prison- 
era fair it was held that the decision of the Court, that the juror 
, was t, was no ground for a venire de novo., State v. Bone, 121. 
2. The prisoner has no right to postpone showing cause of challenge to a 4 
juror and have him stand unt che panel is finished, this being en- g 
tirely the privilege’of the Ibid. * 
ot | Jn om 'bction'ol apmpespeDh sehen ten, PUD Apitackd ov tian 3 

' pay the balance struck on an account'rendered, it was held that the ac- ‘ 
count, itself, was not competeht evidence, and that, therefore, it was er- e 
tor to allow the: juty to take it ont with them against the conkent of the 

defendant. , Watson v. Davis, 178. “ 
Vide Evapence, 10, 11. 
TROVER.’ - -e ¢ 

1. The value of a bond or sealed note; given by delivery, as. donatio caved £ 
ae mortis, may be recovered by Law, in an action of Trover, by the per-’ 

sanal representative of the denor. . Overton v. Sawyer, 6. 

2. One who was in adverse possession, cultivating turpentine, though not 
the owner of the land, was “ield, nevertheless, the owner of the turpen- 
tine gathered, and might support the action’ of trover against the true 
owner ofthe soil for takingit. Branch v. Campbell, 378. 


TURPENTINE. 
Vide Trover, 2. 

TYING A PRISONER. 

Where a justice of the peace, in good faith, and to preserve order, by pa- 
rol, ordered one into the custody of the sheriff, and to be tied, who in- 
terrupted and him, while officially engage¢, and was otherwise 
_ behaving in a way, gn Sey he was not liable to an 
* action. Furr v. Moss, 525. . ; 


UNDUE INFLUENCE. 
Vide ConFipewTiai’ RELATIONS. 
USURY. 
1. Where a contract is made in one countrylto be performed in another, 
the rate.of interest will be according to law of the latter. Roberts v. 
McNeely, 506 
2. Where a stock of merchantdise was sold ands note taken in this State, 
payable i in New York, where seven per cent. is the lawful rate, there be- 
‘ ing ‘Bo evidence of an intent to evade the statute, it was held not to be 
usurious. . bid. 
VARIANCE. 
Vide Suamper, 5. 


VARIATION OF COMPASS. 
Vide Bounpary, 4 
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s 
The act Rev. Code, ch. 81, sec. 37, appointing the venue for transitory’ ac-' 
tions, makes no provision for the case of,a resident; plaintiff ‘and a non- 
resident defendant, and it was held, therefore, that the’case remains as 
at common law, which allows the plaintiff to sue in any. county, subject 
to the power of the Court to change ee 
governing its course. Covill ». Moffitt 


VERDICT. 
Vide Esecrment, 2, 3, 5; Formoaniox AND ADULTERY. 


VICE AND IMMORALITY. 
Vide Conrracr mapg on Sunpay. 


VINDICTIVE DAMAGES... 
Vide Dees 1, 7. 


WAIVER OF TORT. a 
The doctrine which allows the owner of a versal chattel, wrongfully con- 
verted by a sale, to waive the tort and bring asssumpsit for money had 
and received, ean only apply where the owner has a right to the money. 


at the time when the tortgs committed. Jones v. Baird, ry 
z 


age 


WAIVER OF NOTICE. 

Vide Firma woops. 

WAIVER OF NOTICE TO QUIT. ° 

Vide Norice to Quit. 

WAIVER OF IRREGULARITY: 

Vide Arrgat, 3, 4. 

WARRANTY. 
Vide JomnpeR oF actio&s, 
WARDENS OF THE POOR. 
Vide Orpgr As TO PAUPER. 
WASTE. 

i. Where one of two tenantsjof common of land, being in the sole posses-* 
sion, proceeded to clear all ‘the arable land, and by a succession-of crops; 
wore it out, and left no timber to repair feiices, it was held that these in- 
juries were not such as the law would remedy, by an action.on the case, 
in the nature of waste, but the proper mode of redress was by-an action 
i! account or a bill in equity for an accourlt. Darden ¥. Cowper, 210. 


. Whether an action onthe case, in the nature of waste, will lie, for one 
tenant in common against another, even where the injaries amount to 


destruction. Quere? Ibid. ” 


WATER-COURSE FOR A FENCE. 
Vide Fences. 





in 9 tae of land to A, and’ 


= eepers ! . 


eri eta, 


I forth his ay 
pape prwbeoas or by a writing by:the'testator 
found. amoog-his valuable papers, or apes tasieartir ete Maa 
a Binryes: Bow Sawyer, 134." 


© WILLATTESTATION OF. v % 

“h aa alge ye 
tary capggity was “a capacity to understand the natute of the Set; im” 
which the testator was engaged, and its fal extemts and effects.” Cor- 
nelius v. Cornelius, 512: “ 

2. Teas held uot to:be BO inp Sa to ty Gas to lw gai pel 
importance to the testimony of ‘the yettending physisien and the subscrib- 
ing witnesses. Ibid. 

3. Where the seript was attested by witteameg in the sine Yooh wf ie 
decedent, about,eight:feet to one side of him, but'in a positiog to be seeh 
by himin the agt of-attestation if he turned his head half round, and he » 
was able so to turn, his head without pain or.inoogveniegoe, it, was held 

_torbe attestation in the presence of the decedent sts be -' Bk 


“aetna 
~~ Vide Evia, 9. “less 
WORDS OF CONVEYAN' 
pertain kcioet Bias by A&B, containing the words “C's mill 
_ Seat excepted,” Washeld ot to convey to C the, soil upon which water 
“bad been. ~~ pe keg “alma a ig Herai's. 
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